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Case Note 

Unilateral Arbitration Clauses: When a One-sided 

Consensus is Actually a Consensus 

Wilson Taylor Asia Pacific Pte Ltd v Dyna-Jet Pte Ltd [2017] 2 SLR 3621 
'RQQD�5RVV��)&,$UE��)5,2 

Abstract 
One of the cornerstones of arbitration is consensus. Parties must agree to arbitrate. But if the agreement 

to arbitrate provides only one party with an exclusive right to choose between litigation and arbitration, 

does that constitute consensus? 

In Commonwealth and many common law countries, the answer, apparently, is yes. :LOVRQ�Y�'\QD�-HW  

is the most recent authority that upholds the validity of unilateral arbitration clauses or UACs.  

It is the initial agreement to arbitrate that establishes consensus and the characteristic of optionality is 

not inconsistent with the consensual nature of an arbitration agreement. 

When discussing the validity of UACs, the focus is often on mutuality and/or optionality. Of particular 

interest in this case is whether a dispute can still fall within the scope of the arbitration agreement once 

the option for litigation has been exercised.  

Background 
:LOVRQ�7D\ORU�$VLD�3DFLILF�3WH�/WG��µ:LOVRQ¶��HQWHUHG�LQWR�D�FRQWUDFW�ZLWK�'\QD�-HW�3WH�/WG��µ'\QD�

-HW¶��WR�LQVWDOO�XQGHUZDWHU�DQRGHV�RQ�WKH�LVODQG�RI�'LHJR�*DUFLD��7KH�FRQWUDFW�FRQWDLQHG�D�PXOWL�WLHUHG�

GLVSXWH�UHVROXWLRQ�FODXVH��ZKLFK�SURYLGHG�WKDW�LI�D�GLVSXWH�DURVH�WKDW�FRXOG�QRW�EH�VHWWOHG�WKURXJK�µPXWXDO�

FRQVXOWDWLRQ�¶�WKHQ�µDW�WKH�HOHFWLRQ�RI�'\QD�-HW��WKH�GLVSXWH�PD\�EH�UHIHUUHG�WR�DQG�SHUVRQDOO\�VHWWOHG��

��Wilson Taylor Asia Pacific Pte Ltd v Dyna-Jet Pte Ltd�>����@���6/5������µWilson v Dyna-Jet¶���
��'RQQD�5RVV��3ULQFLSDO��'RQQD�5RVV�'LVSXWH�5HVROXWLRQ��)HOORZ�DQG�IDFXOW\�PHPEHU�RI�WKH�&KDUWHUHG�,QVWLWXWH�RI�$UELWUDWRUV��

)HOORZ�RI�5HVROXWLRQ�,QVWLWXWH�DQG�JUDGHG�DUELWUDWRU�DQG�$UELWUDO:RPHQ�%RDUG�0HPEHU��LV�DQ�LQWHUQDWLRQDO�$'5�DQG�2'5�

SUDFWLWLRQHU�DQ�,0,��10$6�DQG�1HZ�<RUN�DFFUHGLWHG�PHGLDWRU��DQG�/,9�$FFUHGLWHG�6SHFLDOLVW�LQ�0HGLDWLRQ�/DZ��6KH�DOVR�

WHDFKHV�PHGLDWLRQ��QHJRWLDWLRQ�DQG�DUELWUDWLRQ��7KH�DXWKRU�ZLVKHV�WR�WR�WKDQN�6DPLUD�/LQGVH\�IRU�KHU�YDOXDEOH�FRQWULEXWLRQ�WR�

WKH�SUHSDUDWLRQ�RI�WKLV�&DVH�1RWH� 
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E\�PHDQV�RI�DUELWUDWLRQ�SURFHHGLQJV�«�FRQGXFWHG�XQGHU�(QJOLVK�/DZ��DQG�KHOG�LQ�6LQJDSRUH¶�

�µ$UELWUDWLRQ�$JUHHPHQW¶����

$�GLVSXWH�DURVH�EHWZHHQ�WKH�SDUWLHV��ZKLFK�WKH\�IDLOHG�WR�UHVROYH�DPLFDEO\���'\QD�-HW�FRPPHQFHG�OHJDO�

SURFHHGLQJV�DJDLQVW�:LOVRQ��HOHFWLQJ�WR�UHIHU�WKH�GLVSXWH�WR�OLWLJDWLRQ��QRW�DUELWUDWLRQ���

:LOVRQ�VRXJKW�WR�VWD\�WKH�VXLW�SXUVXDQW�WR�V���RI�WKH�International Arbitration Act �µIAA¶����

:LOVRQ¶V�DSSOLFDWLRQ�IRU�D�VWD\�ZDV�GLVPLVVHG�E\�WKH�$VVLVWDQW�5HJLVWUDU��DV�ZDV�LWV�VXEVHTXHQW�DSSHDO�

WR�WKH�+LJK�&RXUW��:LOVRQ�WKHQ�DSSHDOHG�?�WKH�GHFLVLRQ�RI�WKH�+LJK�&RXUW�-XGJH�WR�WKH�&RXUW�RI�$SSHDO��

ZLWK�QR�PRUH�VXFFHVV�WKDQ�LQ�LWV�ILUVW�WZR�DWWHPSWV��7KH�&RXUW�RI�$SSHDO�DIILUPHG�WKH�GHFLVLRQV�RI�WKH�

ORZHU�FRXUWV��ILQGLQJ�WKDW�DQ�DUELWUDWLRQ�DJUHHPHQW�FRQIHUULQJ�DQ�RSWLRQ�RQ�RQO\�RQH�RI�WKH�SDUWLHV�WR�

UHIHU�D�GLVSXWH� WR�DUELWUDWLRQ� LV�D�YDOLG�FRQVHQVXDO�DJUHHPHQW�DV� WR� WKH�DYDLODELOLW\�RI�DUELWUDWLRQ� IRU�

IXWXUH�GLVSXWHV��

The Standard of Review 
7KH�&RXUW�RI�$SSHDO�LQ�Wilson v Dyna-Jet�XQGHUVFRUHG�WKH�LPSRUWDQFH�RI�WKH�GRFWULQH�RI�kompetenz-

kompetenz DQG WKH�DUELWUDO�WULEXQDO¶V�MXULVGLFWLRQ�WR�UXOH�RQ�LWV�RZQ�MXULVGLFWLRQ��DV�ZHOO�DV�RQ�VFRSH��

DQG�DUELWUDELOLW\���7R�UHVSHFW�WKH�VSLULW�RI�WKLV�SULQFLSOH�LQ�WKH�FRQWH[W�RI�DQ�DSSOLFDWLRQ�XQGHU�V���RI��

WKH�IAA��6LQJDSRUHDQ�FRXUWV�VKRXOG�DGRSW�D�prima facie VWDQGDUG�RI�UHYLHZ��DV�KLJKOLJKWHG�E\�

0HQRQ�&-���

,Q�WKH�SUHVHQW�FDVH��WKH�PRVW�LPSRUWDQW�LVVXH�ZDV�WKH�WLPLQJ�RI�WKH�UHYLHZ�RI�WKH�VWD\�DSSOLFDWLRQ��ZLWK�

UHVSHFW�WR�WKH�FKRLFH�RI�WKH�PRGH�RI�GLVSXWH�UHVROXWLRQ��7KH�EXUGHQ�RI�SURRI�WR�HVWDEOLVK�WKDW�WKH�GLVSXWH�

� at that time���IHOO�ZLWKLQ�WKH�VFRSH�RI�WKH�DUELWUDWLRQ�DJUHHPHQW�UHVWHG�ZLWK�WKH�DSSOLFDQW��

,Q�IDFW��ZKHQ�:LOVRQ�ILOHG�LWV�DSSOLFDWLRQ�IRU�D�VWD\��'\QD�-HW�KDG�DOUHDG\�H[HUFLVHG�LWV�RSWLRQ�WR�OLWLJDWH�

WKH�PDWWHU��7KLV�OHG�WKH�&RXUW�RI�$SSHDO�WR�GHWHUPLQH�WKDW��HYHQ�RQ�D�prima facie VWDQGDUG�RI�UHYLHZ��

WKH�GLVSXWH�FRXOG�QRW�IDOO�ZLWKLQ�WKH�VFRSH�RI�WKH�$UELWUDWLRQ�$JUHHPHQW��DV�GLVFXVVHG�EHORZ���

3 International Arbitration Act��6LQJDSRUH��FDS����$�������UHY�HG���
��Wilson v Dyna-Jet �DERYH�Q����������>��@��$OWKRXJK�WKH�GHFLVLRQ�UHIHUV�WR�V�������RI�WKH�IAA��LW�DSSHDUV�WKDW�WKLV�LV�DQ�HUURU�

DQG�WKH�UHIHUHQFH�LV�WR�V����RI�WKH��GRPHVWLF��Arbitration Act��6LQJDSRUH��FDS����������UHY�HG���
��,ELG�����>��@��6HH�DOVR�Tomolugen Holdings Ltd & Another v Silica Investors Ltd & Ors >����@���6/5���������>��@�����>��@�

�µTomolugen v Silica¶���
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Grounds for Granting a Stay 
7KH�JURXQGV�IRU�JUDQWLQJ�D�VWD\�DUH�HOXFLGDWHG�LQ�WKH�IAA�DQG�LQ�Tomolugen Holdings Ltd & Another v 

Silica Investors Ltd & Ors �µTomolugen¶�����

6HFWLRQV������DQG���� IAA�DOORZ�D�SDUW\�WR�DSSO\�IRU�D�VWD\�RI�DQ\�SURFHHGLQJV�µLQ�UHVSHFW�RI�DQ\�PDWWHU�

ZKLFK�LV�WKH�VXEMHFW�RI�WKH�DJUHHPHQW¶��DQG�WKDW�WKH�FRXUW�PD\�RUGHU�D�VWD\�µXQOHVV�LW�LV�VDWLVILHG�WKDW�WKH�

DUELWUDWLRQ�DJUHHPHQW�LV�QXOO�DQG�YRLG��LQRSHUDWLYH�RU�LQFDSDEOH�RI�EHLQJ�SHUIRUPHG¶���

Tomolugen�VHWV�RXW�D�WKUHH�SURQJ�WHVW�IRU�JUDQWLQJ�D�VWD\�RI�FRXUW�SURFHHGLQJV�EURXJKW�LQ�EUHDFK�RI�DQ�

DUELWUDWLRQ�DJUHHPHQW��UHTXLULQJ��

�D� YDOLG�DUELWUDWLRQ�DJUHHPHQW�

�E� DQ�DUELWUDEOH�GLVSXWH�RU�RQH�WKDW�IDOOV�ZLWKLQ�WKH�VFRSH�RI�WKH�DUELWUDWLRQ�DJUHHPHQW�

DQG

�F� DQ�DUELWUDWLRQ�DJUHHPHQW�WKDW�LV�QRW�QXOO�DQG�YRLG��LQRSHUDWLYH��RU�LQFDSDEOH�RI�EHLQJ

SHUIRUPHG��

0XWXDOLW\� DQG� RSWLRQDOLW\� DUH� WKH� EDVHV� PRVW� FRPPRQO\� XVHG� LQ� GHWHUPLQLQJ� WKH� YDOLGLW\� RI�

DV\PPHWULFDO�RU�XQLODWHUDO�DUELWUDWLRQ�DJUHHPHQWV���

:LOVRQ¶V� DUJXPHQW� WKDW� WKH� $UELWUDWLRQ� $JUHHPHQW�ZDV� QRW� YDOLG� GXH� WR� LWV� ODFN� RI�PXWXDOLW\� ZDV�

GLVPLVVHG��DV�D�FODXVH�µFRQIHUULQJ�DQ�DV\PPHWULF�ULJKW¶�RQ�RQH�SDUW\�µWR�HOHFW�ZKHWKHU�WR�DUELWUDWH�D�

IXWXUH�GLVSXWH¶�FRQVWLWXWHV�DQ�DJUHHPHQW�WR�DUELWUDWH����

7KH�+LJK�&RXUW�RI�$XVWUDOLD�KDV� DOVR�SURYLGHG�JXLGDQFH�RQ� WKH� LQWHUSUHWDWLRQ�RI�PXWXDOLW\� LQ�PMT 

Partners v Australian National Parks���,W�LV�QRW�D�TXHVWLRQ�RI�ZKHWKHU�WKH�SDUWLHV�VKDUH�HTXDO�ULJKWV�WR�

UHTXLUH� DUELWUDWLRQ�� EXW� UDWKHU� ZKHWKHU� WKH� SDUWLHV� DUULYHG� DW� D� FRQVHQVXV� DV� WR� WKH� DYDLODELOLW\� RI�

DUELWUDWLRQ��i.e.��WKH�FRQWUDFWXDO�PHFKDQLVP�WR�LQYRNH�DUELWUDWLRQ������

��>����@���6/5�������
��Tomolugen v Silica �DERYH�Q�������±��>��@��8OWLPDWHO\��WKH�&RXUW�RI�$SSHDO�GHDOW�RQO\�ZLWK�WKH�ILUVW�WZR�SURQJV�LQ�Wilson v 

Dyna-Jet���
��Wilson v Dyna-Jet �DERYH�Q���������>�@��
�������������&/5������
���,ELG������
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/LNHZLVH��ZLWK�UHVSHFW�WR�RSWLRQDOLW\��LQ�Wilson v Dyna-Jet WKH�&RXUW�RI�$SSHDO�KHOG�WKDW µD�GLVSXWH�

UHVROXWLRQ�DJUHHPHQW�ZKLFK�FRQIHUV�DQ�DV\PPHWULF�ULJKW�WR�HOHFW�ZKHWKHU�WR�DUELWUDWH�D�IXWXUH�GLVSXWH�LV�

SURSHUO\�UHJDUGHG�DV�DQ�DUELWUDWLRQ�DJUHHPHQW�ZLWKLQ�WKH�PHDQLQJ�RI�V��$�RI�WKH�,$$¶���� 

7KXV�� WKH�ZRUGV� µDW� WKH� HOHFWLRQ� RI�'\QD�-HW¶� DUH� WR�EH� WUHDWHG� DV� DQ\� RWKHU� FRQWUDFWXDO� FODXVH� WKDW�

SURYLGHV�DQ�RSWLRQ�WR�RQH�SDUW\�DQG�QRW�WKH�RWKHU����

6FRSH�
$OWKRXJK� WKH�&RXUW� RI�$SSHDO�XSKHOG� WKH�+LJK�&RXUW¶V�GLVPLVVDO� RI� WKH� DSSHDO�� LW� GLIIHUHQWLDWHG� LWV�

GHFLVLRQ�RQ�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�GLVSXWH�IHOO�ZLWKLQ�WKH�VFRSH�RI�WKH�$UELWUDWLRQ�$JUHHPHQW�����

&XVWRPDULO\�� WKH� VFRSH� RI� DQ� DUELWUDWLRQ� DJUHHPHQW� UHIHUV� WR� WKH� SDUWLHV¶� DJUHHPHQW� DV� WR� ZKDW� LV�

DUELWUDEOH�� 6FRSH� LV� JHQHUDOO\� GHWHUPLQHG� E\� WKH� ZRUGLQJ� RI� WKH� DUELWUDWLRQ� DJUHHPHQW�� SULPDULO\��

ZKHWKHU�WKH�ZRUGLQJ�LV��

�D� EURDG�HQRXJK�WR�HQFRPSDVV�WKH�PDWWHU�LQ�FRQWURYHUV\�

�E� QDUURZO\�GHILQHV�WKH�FDWHJRU\�RU�W\SH�RI�GLVSXWHV�WKDW�PD\�EH�VXEMHFW�WR�DUELWUDWLRQ��RU

�F� ZKHWKHU�WKH�VXEMHFW�PDWWHU�RI�WKH�GLVSXWH�LV�FDXJKW�LQ�RU�H[FOXGHG�E\�WKH�DUELWUDWLRQ�DJUHHPHQW���

7KLV�ZDV�WKH�LQWHUSUHWDWLRQ�RI�WKH�+LJK�&RXUW��ZKLFK�GHWHUPLQHG�WKDW�WKH�GLVSXWH�µIHOO�ZLWKLQ�WKH�VFRSH�

RI�WKH�DUELWUDWLRQ�DJUHHPHQW¶����

+RZHYHU��WKH�&RXUW�RI�$SSHDO�WRRN�D�PRUH�QRYHO�DSSURDFK��0HQRQ�&-�IRXQG�WKDW�QR�GLVSXWH�FRXOG�IDOO�

ZLWKLQ�WKH�VFRSH�RI�WKH�$UELWUDWLRQ�$JUHHPHQW��VLQFH�WKH�VWD\�DSSOLFDWLRQ�KDG�EHHQ�PDGH�DIWHU�FRXUW�

SURFHHGLQJV�KDG�FRPPHQFHG��DW�'\QD�-HW¶V�RSWLRQ���

%\�HOHFWLQJ�WR�OLWLJDWH��'\QD�-HW�IRUHFORVHG�WKH�SRVVLELOLW\�RI�DUELWUDWLRQ��7KHUHIRUH��DFFRUGLQJ�WR�0HQRQ�

&-��WKH�GLVSXWH�FRXOG�QRW�SRVVLEO\�EH�VDLG�WR�IDOO�ZLWKLQ�WKH�VFRSH�RI�WKH�$UELWUDWLRQ�$JUHHPHQW��7KH�

RQO\�LQVWDQFH�LQ�ZKLFK�WKLV�GLVSXWH�±�RU�DQ\�GLVSXWH�EHWZHHQ�WKH�SDUWLHV�IRU�WKDW�PDWWHU�±�ZRXOG�IDOO�

���6HH�DERYH�Q������

���:KLOH�WKLV�LV�WKH�SRVLWLRQ�LQ�PRVW�&RPPRQZHDOWK�MXULVGLFWLRQV��VXFK�FODXVHV�PD\�QRW�EH�YDOLG�XQGHU�FLYLO�ODZ��

ZKHUH�WKH�FRQFHSW�RI�SRWHVWDWLYLWp�RU�VLPLODU�ZRXOG�GLVDOORZ��D�ODFN�RI�PXWXDOLW\��
���7KLV�ZDV�WKH�VHFRQG�SURQJ�RI�Tomolugen.�
���$OWHUQDWLYHO\��VWDWXWH�RU�SXEOLF�SROLF\�FRQVLGHUDWLRQV�PD\�JRYHUQ�DUELWUDELOLW\��
���Wilson v Dyna-Jet �DERYH�Q��������>��@��
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ZLWKLQ� WKH� VFRSH� RI� WKH� $UELWUDWLRQ� $JUHHPHQW� ZRXOG� EH� µRQO\� LI� DQG� ZKHQ� >'\QD�-HW@� HOHFWHG� WR�

DUELWUDWH¶��EXW�QRW�LI�WKH�HOHFWLRQ�WR�OLWLJDWH�KDG�DOUHDG\�EHHQ�PDGH�����

7KH�'HFLVLRQ�DQG�LWV�5DPLILFDWLRQV
,Q�LWV�GHFLVLRQ��WKH�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH�'LVSXWH�FRXOG�RQO\�KDYH�IDOOHQ�ZLWKLQ�WKH�VFRSH�RI�WKH�

$UELWUDWLRQ�$JUHHPHQW� LI� WKH� UHVSRQGHQW�KDG�VR�HOHFWHG��DIILUPLQJ� WKDW� µ>L@Q� WKH�DEVHQFH�RI� VXFK�DQ�

HOHFWLRQ��LQ�WKH�ZRUGV�RI�V������RI�WKH�,$$��WKH�'LVSXWH�LQ�WKH�SUHVHQW�FLUFXPVWDQFHV�ZDV�QRW�D�³PDWWHU�

ZKLFK�LV�WKH�VXEMHFW�RI�WKH�DJUHHPHQW´¶����

&KLHI�-XVWLFH�0HQRQ�IXUWKHU�RSLQHG�WKDW�WKH�ODFN�RI�PXWXDOLW\�DQG�WKH�FKDUDFWHULVWLF�RI�RSWLRQDOLW\�ZHUH�

LPPDWHULDO��DQG�WKDW�WKH�FODXVH�FRQVWLWXWHG�D�YDOLG�DUELWUDWLRQ�DJUHHPHQW�����

7KH�IDFW�WKDW�WKH�8$&�GLG�QRW�FUHDWH�D�SUHVHQW�REOLJDWLRQ�RQ�WKH�SDUWLHV�WR�DUELWUDWH�D�GLVSXWH��EXW�LQVWHDG�

HQDEOHG� WKH� UHVSRQGHQW� WR� HOHFW� WR� DUELWUDWH� D� VSHFLILF� GLVSXWH� LQ� WKH� IXWXUH�� ZDV� IRXQG� WR� EH� D�

FRQVHTXHQFH� RI� RSWLRQDOLW\�� 7KLV� RSWLRQDOLW\� GLG� QRW�� KRZHYHU�� SUHFOXGH� WKH� &RXUW� RI�$SSHDO� IURP�

KROGLQJ�WKDW�WKH�$UELWUDWLRQ�$JUHHPHQW�ZDV�QRQHWKHOHVV�YDOLG���

,W�LV�LQWHUHVWLQJ�WR�QRWH�WKDW�LQ�VRPH�UHVSHFWV�8$&V�DUH�PRUH�DQDORJRXV�WR�VXEPLVVLRQ�DJUHHPHQWV�WKDQ�

DJUHHPHQWV�WR�DUELWUDWH��DV�WKH\�DUH�HQWLUHO\�RSWLRQDO�±�DOEHLW�ZLWK�WKH�RSWLRQ�DW�WKH�VROH�GLVFUHWLRQ�RI�RQH�

SDUW\�±�LQVWHDG�RI�SODFLQJ�WKH�SDUWLHV�XQGHU�DQ�LPPHGLDWH�REOLJDWLRQ�WR�DUELWUDWH�WKHLU�IXWXUH�GLVSXWHV��

Wilson v Dyna-Jet RIIHUV�WKH�PRVW�UHFHQW�H[DPSOH�LQ�D�OLQH�RI�(QJOLVK�DQG�&RPPRQZHDOWK�FDVHV�WKDW�

XQGHUVFRUH�µWKH�ZHLJKW�RI�PRGHUQ�&RPPRQZHDOWK�DXWKRULW\¶�LQ�IDYRXU�RI�8$&V����:KLOH�LW�LV�QRZ�ZHOO�

VHWWOHG�ODZ�LQ�6LQJDSRUH�WKDW�DV\PPHWULF�DUELWUDWLRQ�DJUHHPHQWV�DUH�YDOLG��WKLV�PDWWHU�KDV�\HW�WR�FRPH�

VTXDUHO\�EHIRUH�FRXUWV�LQ�RWKHU�MXULVGLFWLRQV��VXFK�DV�$XVWUDOLD��$QG�HOVHZKHUH��VXFK�DV�LQ�WKH�8QLWHG�

6WDWHV�DQG�FLYLO�ODZ�FRXQWULHV��VXFK�D�ODFN�RI�PXWXDOLW\�PD\�UHQGHU�VXFK�D�FODXVH�LQYDOLG��

7KXV��ZKHQ� GUDIWLQJ� WKHVH� DJUHHPHQWV�� SDUWLHV� VKRXOG� WDNH� FDUH� WR� HQVXUH� WKDW� WKH\� XQGHUVWDQG� WKH�

LPSOLFDWLRQV�RI�SURYLGLQJ�RQH�SDUW\�ZLWK�WKH�RSWLRQ�WR�ODWHU�FKRRVH�WKH�PHDQV�RI�UHVROYLQJ�WKH�GLVSXWH��

LUUHVSHFWLYH�RI�ZKLFK�SDUW\�KROGV�WKH�NH\�WR�H[HUFLVLQJ�WKDW�RSWLRQ��7KLV�VKRXOG�EH�D�NH\�FRQVLGHUDWLRQ�

LQ� ERWK� VHOHFWLQJ� D� VHDW� DQG� DQWLFLSDWLQJ� LQ� ZKLFK� MXULVGLFWLRQV� DQ� DZDUG� LV� OLNHO\� WR� EH� HQIRUFHG��

���,ELG�����>��@��
���,ELG��
���,ELG�����>��@��
���,ELG��
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2WKHUZLVH��SDUWLHV�PD\�EH�VXUSULVHG�WR�OHDUQ�WKDW�WKHLU�DJUHHPHQW��DOWKRXJK�FRQVHQVXDO��PLJKW�LQ�HVVHQFH�

EH�FOHDUO\�RQH�VLGHG��


